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PROCEEDINGS OF THE MID-WINTER MEETING"
Welcome and Response
The Mid-Winter Meeting of the Indiana State Bar Association was
held at the Claypool Hotel, Indianapolis, Indiana, January 13.
The first session was called to order at ten-twenty o'clock A. M.
January 13 by President Milo N. Feightner, of Huntington.
Following the invocation the lawyers were welcomed to Indianapolis
by Samuel Dowden, President of the Indianapolis Bar Association, and
Davis Harrison, President of the Lawyers Association of Indianapolis.
Mr. Samuel D. Jackson, of Fort Wayne, on behalf of the Association
acknowledged this welcome and made the suggestion that the Association
hold its August meeting in the city of Fort Wayne.
Report of Committee on Legal Education
Mr. Joseph G. Wood, of Indianapolis, read the following report:
Your Committee on Legal Education has nothing of primary importance to
report other than to bring the Association to date with respect to the report
made by this Committee at the last annual meeting.
We reported at the last annual meeting that the Supreme Court had
appointed a committee of four law school deans to review the cases of any
persons who had been unable to pass the regular state bar examination, such
committee of deans to make its recommendation to the State Examining Board
after investigation. The committee of deans, which is called the Advisory

Committee, has held numerous meetings, and it conducted an examination
somewhat on the order of the state bar examination on Friday and Saturday
of last week, January 5 and 6. Eighty-seven persons took such examination.
The papers are now being graded by the committee of deans and their recommendations will be made to the Indiana State Board of Bar Examiners early
in February.
Your Committee feels that the action of the Supreme Court in appointing
the Advisory Committee and authorizing a review of cases of persons rejected
by the State Examining Board is proving satisfactory, and that it is bringing
closer together the Examining Board and the law schools, which we think is
desirable.

A motion to receive the report carried.
Report of Committee on Canons of Ethics
Mr. Robert A. Gemmill read the report in the absence of John R.
Browne, chairman, who was unable to attend.
* Editor's Note: Judge Shake's address on "The Future of the Practice of
Law" will appear in the June Journal.
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Your Committee on Canons of Ethics has had no specific cases presented
for its consideration during the present year.
However, your Committee reports that it has made studies of Legal Ethics
and Professional Discipline based largely upon reports of specific cases appearing in the American Bar Journal and kindred publications. From these sources,
it has been noted that progress is being made among the courts and bars which
bespeaks wider attention to and observance of the Canons of Ethics as amended
and adopted by the American Bar Association at its 1937 meeting. (Vol. 62,
Amr. Bar Assoc. Annual Report, 1937, pp. 1105 to 1121.)
Your Committee has been informed that some of the State Bar Associations
have adopted or pledged adherence to the Canons of Ethics of the American
Bar Association and steps have been taken by these State organizations to
bring the same to the attention of their several local bar associations. This
would seem to be a practical way to widen the scope of professional education
on the subject.
Your Committee recommends that similar action be taken by this Association.

The motion for adoption carried.
Report of Committee on Amendments to Bankruptcy Law
Mr. Carl Wilde made the following report, in the absence of Mr.
Frank C. Olive, the committee chairman.
I wish to report that the Chandler Act, which, you recall, is a general
amendment of almost all sections of the Bankruptcy Act, is operating very
well, and I think is generally acceptable to all bankruptcy practitioners.
There is one section, however, in the Chandler Act which has caused some
concern, and that is Section 59B, which provides that the petitioning creditors
must have provable claims fixed as to liability and liquidated amount. Some
courts have inclined to the view that some claims must be evidenced by some
note or contract, or that it must have been liquidated by litigation. We think
it would be desirable, and accordingly recommend, that this language be
eliminated from Section 59B in the event there are any attempts to amend the
Act as now amended by the Chandler Act.
The Committee further reports that in respect to proposed legislation, H. R.
5128 (Bates), which seeks to except from discharged debts incurred in contemplation of bankruptcy, is undesirable in that it would be a difficult provision to enforce. It would mean that every person going through bankruptcy
would be confronted with establishing, in subsequent litigation in which it was
sought to enforce debts against him, that he had not created the debts in
contemplation of bankruptcy, and the Committee is of the opinion that this
departs too much from the prevailing specific nature of the Bankruptcy Act,
and is too general in its terms.
Another proposed bill, H. R. 993 (Keogh), seeks to amend Section 355 of
the Act to provide that a general assignment for the benefit of the creditors is
not an act of bankruptcy unless connected with some other act of bankruptcy.
Your Committee believes that this would be very undesirable because experience
has demonstrated that one who makes a general assignment usually is seeking
in one way or another either to benefit certain creditors or the debtor himself,
and that the present provision of the Act, which has been a provision for a
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long time, making a general assignment the only act of bankruptcy requiring
no proof of insolvency, should remain as it is.
There is a movement to make Section 75, which provides for agricultural
compositions and extensions, a permanent part of the Bankruptcy Act. It is
the opinion of your committee that Section 75 should not be made a permanent
part of the Bankruptcy Act. The Supreme Court of the United States, on
December 4, 1939, rendered a decision in the case of the John Hancock Life
Insurance Company v. Bartels, to the effect that a court does not have the right
to dismiss a proceeding under Section 75 merely because the court concludes
the debtor has not made a proposition of composition or extension in good faith,
or because his proposition does not offer a feasible method for the financial
rehabilitation of the debtor. Mr. Justice Hughes, in the decision to which I
allude, held that there is no such provision in the Act, and that, no matter
what the proposition of the debtor is, if it isn't accepted, the debtor should be
permitted to file his amended petition under Subsection 75 (s) and adjudicated
under that subsection; and that proceedings thereafter should be under Subsection (s).
To most of those who have observed the working of Section 75, it appears
that too often it is used merely as a device (without any hope of the financial
rehabilitation of the debtor) to prevent a secured creditor from enforcing his
remedy, and very often good faith is lacking, and unless the section can be
amended to such extent that it will permit a dismissal of a proceeding apparently not in good faith, it should not become a permanent part of the Bankruptcy Act.
Reporting as to what use has been made of the Bankruptcy Act in Indiana,
particularly in respect to the new chapters added by the Chandler Act, the
Committee finds in respect to Chapter XII, which provides for arrangements
in respect to real estate and which was originally designed to meet a situation
existing largely in Chicago where individuals had bound themselves instead of
a corporation to the payment of bonds, there has been no use of that Chapter
in Indiana. There has been little, if any, use of Chapter XIII, which is for
wage-earners arrangements. Most wage-earners in Indiana who have availed
themselves of the Bankruptcy Act have preferred to take regular bankruptcy
and become discharged of their debts rather than place themselves and their
earnings for three years in the custody of the court.
Chapter XI, which takes the place of old Sections 12, 13 and 74, providing
for the compositions and extensions, has been rather widely used and with
considerable satisfaction. It permits the debtor to make an arrangement
generally with his unsecured creditors but requires him to deal severally with
those entitled to priority or having secured claims. The provisions of this
chapter are very elastic and give the court considerable latitude.
The sections which permit municipal corporations to reorganize their indebtedness have not been taken advantage of in Indiana.
Generally, bankruptcy in Indiana has been a rather declining business in
the last year, and except for the arrangement chapter, Chapter XI, and the
reorganization chapter, Chapter X, the successor to old 77B, the newer sections
of the Act have not been used.

A motion for adoption carried.

INDIANA LAW JOURNAL

Report of Committee on Illegal Practice of Law and Grievances
Mr. Edwin Steers, Sr., read the following report:
When the present Committee on the Illegal Practice of Law and Grievances
was appointed, there was pending in the Appellate Court of the State of
Indiana, a suit on behalf of the members of the Indianapolis Bar Association
of Marion County, Indiana, against the Fletcher Trust Company, a Corporation, transacting business in Indianapolis, Indiana, to enjoin said Corporation
from the performance of certain acts, each of which the Indianapolis Bar Association claimed constituted the unauthorized and illegal practice of the law.
This appeal is known as Cause No. 16503 in said court and entitled Taylor E.

Groninger,et al., Appellants, q. Fletcher Trust Company, A ppellee.
The illegal practices alleged on the part of said Fletcher Trust Company,
as shown by the complaint, are the following:
"(a) The making, drawing and preparing of wills, and the giving of
legal advice to prospective testators in relation to the disposition of property
by will;
"(b) The making, drawing and preparing of trust indentures creating
revocable or irrevocable trusts and the giving of legal advice to prospective
trustors in relation to the rights created or existing under trust indentures, the
construction and legal effect of language used therein, and in general advising
in relation to such trusts;
"(c) The making, drawing and preparing for patrons of defendant of
security and cash deposit agreements under which such patrons deposit securities
or cash with defendant to invest, collect and apply the proceeds, and the giving
of legal advice as to the rights and liabilities created by such instruments.
"(d)
The making, drawing and preparing for patrons of defendant and
others of revocable and irrevocable insurance trust contracts by which defendant
is to collect and invest the proceeds of life insurance and hold the same as
trustee, and the giving of legal advice with respect to the rights and liabilities
thereby created;
"(e)
The giving of legal advice with respect to the liability of persons for
various taxes imposed by governmental units and as to the amounts of such
liability;
"(f) The performing of legal services in connection with decedents' estates,
guardianships and trust estates pending in the Probate Court of Marion County,
in which estates the defendant is the fiduciary, such as the probating of wills in
court, filing of appraisements, inventories and reports, preparation, filing and
hearings on Inheritance Tax appraisements, the preparation, filing and conducting hearings in reference to petitions for sales of property, the making and
changing of investments, and for instructions as to other matters arising in the
administration of such estates, the allowance, disallowance and adjusting of
claims against such estate, and in general performing all of the legal services
necessary in administering such estates.
"(g) The making, drawing and preparing for its trust department and for
patrons of leases, deeds, contracts, and other instruments creating legal rights."
Your Committee, deeming this appeal of great importance to the members
of the Indiana State Bar Association, after conferring with Henry M. Dowling,
attorney for the Indianapolis Bar Association, and after advising with and
procuring the consent of your Honorable President, Milo N. Feightner, decided
that the Indiana State Bar Association should file a brief as amicus curiae in
support of the contentions of the Indianapolis Bar Association. A brief was
prepared and filed which we hope will be of some assistance in helping the
Appellate Court arrive at a proper conclusion with reference to the questions
involved. Within a short time, therefore, we hope to have the Appellate Court
write a full and complete opinion setting out in detail just what constitutes the
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practice of law on behalf of a trust company and to what extent such practice
on the part of such an institution is illegal and contrary to law.
There have been twelve complaints filed with the Committee against thirteen
lawyers, five of whom were members of the Indiana State Bar Association and
eight of whom were not. Of the five complaints filed against members, three
of them were satisfactorily adjusted, and two complaints have been satisfactorily adjusted against non-members. We can say from our investigation that
none of the complaints against members were meritorious. Five complaints
have been finally disposed of and seven still remain open, involving eight
lawyers.
We have no recommendations to make at this time.
A motion for adoption carried.

Report of Membership Committee
Hon. Roscoe C. O'Byrne, vice-president of the association, made the
following report:
Your Committee on Membership entered upon its duties this year thoroughly
mindful of the final paragraph in the Committee's report to the last Annual
Meeting at Indianapolis, August 26, 1939, when the then State Chairman used
these words: "This Association, with the number of lawyers that there are in
the State, should have a larger membership. I believe it can be accomplished."
In its endeavor to justify the optimism of this sentiment of our then VicePresident, Milo N. Feightner, your present Committee deliberately proposed to
canvass formally in the name of the Association every eligible member of our
profession throughout the length and breadth of Indiana, not on the Association
roster. The generosity of the Indiana Law Journal in assignment of adequate
space for the use of your Committee in its last (December) issue has permitted
the written report to the membership at large of the detailed development of
the present plan and policy of campaign. This fortunately permits this report
to be sharply restricted to statistical summary of accomplishments to date.
A complete compliance with the By-Laws of the Association requires a personnel of District, County and City Chairmen of one hundred ten. Today we
have an aggressive group of loyal Committee members in the aggregate of
ninety-five. Death and sickness have combined to account for all practical
purposes for the existing vacancies all of which, we are assured, will be filled
satisfactorily within the next thirty days.
A total of eight hundred twenty-nine members of the profession have received personal letters of cordial invitation from the State Chairman and the
appropriate District Chairman, covering in territory sixty-one of the ninety-two
counties of the State.
In eleven of the twelve congressional districts of the State, district meetings
of the Membership Committee personnel have been held as an evening dinner
engagement, attended by the appropriate member of the Board of Managers
from the District in every instance save one where sickness prevented. Attendance on the part of the State Chairman at such meetings has accounted for an
automobile mileage in excess of two thousand five hundred miles.
The Committee personnel has been kept advised of progress from month to
month by a bulletin service distributed to the various District Chairmen from
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the office of the State Chairman, and in turn transmitted by them to the
respective local chairmen. Now that the function of organization has attained
practical completion, the future distribution of this service will occur directly
from the State Chairman to all of the personnel, District, County and City
Chairmen.
The actual procurement of new members, while complete in isolated sections
of the State, has in a very real degree merely begun, and while the Association
year will soon have half-expired, the Committee, of course, plans to much
more than double its present accomplishment. However, in the interests of
accuracy, a brief summary of results to this date should be submitted.
Upon the occasion of the last annual meeting, there were 1,453 Junior and
Senior members. A total of 112 new applications for membership have been
received, representative of 40 counties and eleven congressional districts. The
resulting total membership, Junior and Senior, as of today, is 1,565.

PRESIDENT FEIGHTNER: I want to say, gentlemen, that Judge
O'Byrne is doing a wonderful work in his capacity as Chairman of the
Membership Committee of this organization. He is going into the
districts, into the counties, holding meetings and inspiring the members
of the organization to do their bit in getting new members.
I want to repeat, considering the number of lawyers in the State

of Indiana, that this organization should have a larger membership.
And you members of the Association here who are not on the Committees
of Membership can do a good work in your respective counties. If

you can't canvass the membership, see who is not a member; see him
personally and urge him to become a member of this organization.
When they once become a member of the organization, they will see
the benefits and I am sure they will wonder then why they didn't
become a member long ago.
A motion to adopt the report carried.

Report of the Committee on Public Relations
Mr. John M. McFaddin gave this report:
It appears that the Bar of Indiana generally continues to be unacquainted
with the activities and aims of The Indiana State Bar Association. Last year,
after the expenditure of much effort by the Committee of Thirty and other
interested folk, your Committee on the Integration of the Bar failed in its
legislative program principally because the members of the Bar of our state
were not sufficiently familiar with the bill that was introduced in the General
Assembly. At that time the Legislative Committee of the Association had a
rather desperate experience resisting pieces of proposed legislation that would
have to a large measure destroyed the positive gains that the Association has
made in the past fifteen years.
With the thought in mind that all members of the Bar are or should be
vitally interested in the relations that exist among the members of our Bar
and between the members of our Bar and the public generally, and in ethically
acquainting the people of each community of the State with the true place of
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the lawyer in the community and in the general scheme of things, and with
the desire to have our Association assist in bettering all such relations, your
Committee, in addition to other activities, caused a letter to be sent to the
respective presidents of each district, county and city bar association in the
State of Indiana, which requested their views upon how our Association might
assist in bettering all relations among the members of the Bar of our State and
upon how our Association might assist them in properly acquainting the public
generally with the place of the lawyer in their respective communities, and
asked in what, if any, manner our Association might assist the local associations
with their particular community problems.
This idea was apparently unacceptedable to the lawyers to whom it was
addressed or evoked but little interest. The response to our letters was very
light.
Your Committee is interested in assisting in the situation if it may, and if
it is desired that the program be advanced the members of the Association are
respectfully requested to cause the officers of the respective local associations
to present such Public Relations problems that they may have to some member
of our Committee. If such is done the suggested problems will have prompt
attention and our Committee will attempt to be helpful; otherwise, the activities
of your Committee will be of but little avail to either the Association or the Bar.

The report was adopted.
Report of the Committee on Administrative Law

Mr. John Rabb Enison read the report:
At the annual meeting of the Indiana Bar Association held in August, 1939,
the Committee on Administrative Law presented its report, which had been
carefully considered and unanimously approved, and upon submission thereof
the same was unanimously approved and adopted by the Association.
That report is published in the October, 1939, issue of the Indiana Law
Journal.
After briefly reviewing the growth and present necessity for administrative
law, pointing out weaknesses in our system, citing abuses and outlining suggestions for the efficient functioning of administrative law within the framework of our Constitution, that Committee in its report submitted the four
following recommendations, to-wit:
(1) While recognizing administrative agencies should be free to develop
and formulate rules and regulations, it is our recommendation that no rule or
regulation which shall have the force and effect of law, shall be made or prescribed by any administrative agency, unless and until it has given reasonably
published notice of a hearing and unless it has afforded a reasonable opportunity for public hearing and until such rule or regulation has been published
in some manner reasonably calculated to give notice thereof and filed or made
of record so as to give access thereto, except in case of public emergency duly
declared by the chief executive, in which event such rule or regulation shall be
approved by such executive.
In this connection it is our further recommendation that upon petition filed
in a court of competent jurisdiction within a reasonable time from the date any
rule or regulation is published and filed or recorded such court may hear and
determine whether such rule or regulation is in conflict with the Constitution,
or statute under which it is promulgated, or is unreasonable or was capriciously
or arbitrarily issued or was promulgated without reasonable notice or oppor-
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tunity for hearing, in either of which events such rule or regulation shall be
unlawful. Such Court shall give preference to such petition and shall have
no power in the proceeding except to render a declaratory judgment holding such
rule or regulation valid or contrary to law and invalid.
(2) While recognizing administrative agencies should have broad latitude
when functioning in an adjudicative capacity in order to effect the purpose of
the law which is being administered, it is our recommendation that we adhere
to the principles that interested parties should be given reasonable notice of the
hearing; that they should be given the right to their day, and a full day, of
fair hearing; that the decision shall be based upon the law applied to the facts
presented with the right to judicial review to determine whether the decision
or order is based on findings and whether such findings are clearly erroneous
or are supported by substantial evidence, to ascertain if it infringes the Constitution, statutes or is otherwise contrary to law.
(3) While it is recognized that uniformity of legislative practice in making
provisions for judicial review may not be practicable, it is recommended that,
to the extent reasonably practicable, legislative provisions therefor should be
substantially uniform.
(4) It is our recommendation that legislation appropriate to carry out the
foregoing recommendations, with such other provisions as are adequate to
permit a proper functioning of administrative law within the framework of our
present system of government, be enacted by the General Assembly of the State
of Indiana.
This Association in unanimously approving that report went on record as
being in accord with the spirit and purpose of the draft of Senate Bill 915,
introduced in the Senate by Senator Logan, entitled a bill "To provide for the
more expeditious settlement of disputes with the United States and for other
purposes."
This Committee has reviewed and studied that report and is in accord with
its observations and recommendations.
At about the time this Association approved and adopted that report,
Representative Walter introduced in the House of Representatives a bill
designated H. R. 6324 and entitled a bill "To provide for the more expeditious
settlement of disputes with the United States and for other purposes." Although
the Walter Bill is not identical in wording with the Logan Bill, they are in
fact companion bills, their terms are substantially similar and the purpose of
each bill is the same.
After extensive hearings by the Sub-Committee of the Committee on the
Judiciary of the House of Representatives, the Walter Bill was reported out
with certain minor amendments with recommendation that "it do pass."
Section 1 of the Walter Bill is devoted to definitions.
Sections 2 and 3 thereof are devoted to the mandatory requirements of
administrative implementation of statutes by means of rules and regulations
and to provisions for judicial review thereof in the United States Court of
Appeals for the District of Columbia. Section 2 provides that all rules and
amendments or modifications or supplements of existing rules implementing
statutes affecting rights of persons or property shall be issued only after
publication of notice and public hearing and it requires that such rules be
published before they become effective, except when the president declares a
public emergency exists. It further provides that all rules shall be issued within
one year after the enactment of the statute being implemented. Section 3
provides that upon petition filed within thirty days from the date any rule
is published, the Court upon proper petition, shall have the power to review
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the rule to determine whether it is in accordance with the Constitution and
the statute under which it has been issued.
Section 4 is devoted to statutory approval and authority for administrative
boards and prescribes their procedure. It provides for a uniform procedure
for appeals within single-headed administrative agencies and for uniform
procedure before multiple-headed agencies. It permits any person aggrieved
by a decision of any officer or employee of a single-headed agency to object
thereto and to request that it be referred to an intra-agency board composed
of three employees of that agency, one of whom must be a lawyer. It requires
that within thirty days after evidence is heard and arguments closed that the
board shall make written findings of fact and separate decision thereon which
shall be subject to the approval or disapproval of the head of the agency
concerned.
This section at paragraph (e) provides that where any matter arises out
of the activities of a multiple-headed agency such matter may be heard in the
first instance by a trial examiner who shall file a written record and his
written findings of fact and separate decision, which shall be made in all
instances, whether by the examiner or board or commission, after reasonable
public notice and a full and fair hearing. This paragraph further provides
that at the expiration of thirty days an appropriate decision shall be entered
unless the aggrieved party sooner consents or files objections in which last
event such agency shall not enter its decision without according a public
hearing upon reasonable notice to such parties.
Section 5 pertains to judicial review of decisions and provides that a
party aggrieved by the final decision or order of a single or multiple-headed
agency may have it reviewed, by filing a petition within thirty days with the
Clerk of the United States Court of Appeals for the District of Columbia or
the Clerk of the Circuit Court of Appeals within whose jurisdiction such
aggrieved party resides or maintains his principal place of business or in which
the controversy arose. It further provides that any decision may be set aside
if it be made to appear to the satisfaction of the Court (1) that the findings
of fact are clearly erroneous; or (2) that the findings of fact are not supported
by substantial evidence; or (3) that the decision is not supported by the
findings of fact; or (4) that the decision was issued without due notice and a
reasonable opportunity having been afforded the aggrieved party for a full
and fair hearing; or (5) that the decision is beyond the jurisdiction of the
agency or independent agency, as the case may be; or (6) that the decision
infringes the Constitution or statutes of the United States; or (7) that the
decision is otherwise contrary to law.
Section 6 provides that courts shall have jurisdiction and power to impose
damages in any case where the decision of the agency is affirmed and the
court finds that there was no substantial basis for the petition for review.
Section 7 provides for the continuance of existing judicial remedies, if any,
and for the exemption of certain governmental agencies from the terms of
the Bill.
The principles of the foregoing Bill have been approved by the American
Bar Association and by the State Bar Associations of California, Colorado,
Illinois, Nebraska, Ohio, Oregon and Indiana as well as by a number of City
Bar Associations.
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This Committee believes that it is now proper for this Association to take
action with reference to the Walter Bill (H. R. 6324) and we accordingly
recommend:
1. That this Association by the adoption of this report evidence its approval
of the Walter Bill as approved by the Sub-Committee of the Committee on the
Judiciary of the House of Representatives.
2. That a copy of this report be transmitted to each of the United States
Senators and members of the House of Representatives from the State of
Indiana by the Secretary of this Association;
3. That the Senators and the members of the House of Representatives
from the State of Indiana be requested vigorously to support and vote for
the passage of the Walter Bill to the end that said bill may be duly passed
by Congress and become law.
A motion was made that the committee approve the Walter Bill as
introduced. The report, as amended by the motion, was adopted.

Report of Committee on Criminal Jurisprudence
Prof. James J. Robinson gave the following report:
The criminal sentence laws of Indiana continue to be a center of confusion
in the penal institutions and in the courts. The Clemency Commission, on
advice of the Attorney General's office, has corrected upwards of 750 erroneous
sentences now being served in our several penal institutions. This number
does not include the uncalculated number of sentences of paroled prisoners
in whose cases there may be questions of law about their sentences and therefore questions of whether or not they are legally on parole. It does not include
of course several hundred other cases in which sentences are under attack in
the courts by writs of error coram nobis or by petitions of habeas corpus.
The situation is such that a judge of an Indiana circuit court, in a letter to the
head of a penal institution, writes: "I doubt if any circuit or criminal court
can be absolutely certain just what kind of sentence should be given to
anyone on any felony charged."
Your committee has sought to determine the causes of this confusion
and methods of correcting the situation. It has had the assistance of Mr.
James K. Northam, Deputy Attorney General in charge of the sentence cases,
and of other administrative and judicial officers of the state. The confusion
is attributed by various authorities and observers to various sources. The
legislature is said by some to have been at fault in (1) failing to take a clear
and consistent position either for or against the indeterminate sentence law;
(2) in piling up statutes on the same subject, such as on the crime of burglary,
or on procedural or sentencing provisions, without enacting specific repeal
clauses where needed; (3) in enacting bills which are loosely and confusingly
drafted; and (4) in enacting criminal laws without due consideration of
existing law and of public needs. In defense of the legislature it is observed
by all of us who have worked with legislators or in legislative sessions for
as long as fifteen or twenty years that the work done by the legislators in the
criminal law field is at least as good as anyone can reasonably expect, in
view of the heavy load which is thrown upon them and the comparatively
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small amount of specialized and organized assistance in the criminal law field
which is available to them.
Other sources of confusion in the sentencing laws are said to be incomplete
or erroneous entries by some judges in their dockets and order books in
recording sentences. Some criticism is directed also at supreme courts, both
state and federal, for decisions and dicta such as those in the Daly, Egbert
and Zerbst cases. The committee believes that its duty is not to approve or
to disapprove, or to discuss, any of these cases. Its present task is to consider
possible remedies.
A complete codification of the criminal laws of Indiana has been recommended as highly desirable, if not a necessity, by judges, prosecuting attorneys,
administrators of penal institutions and others who are familiar with the
present chaotic conditions which exist in the criminal laws of the state. No
codification of a criminal code for the state has been attempted since 1905.
In the 35 years which have passed since that limited codification was carried
through by the provision of the legislature, succeeding General Assemblies
of Indiana have enacted many criminal laws. During recent years, moreover,
there have been many studies and surveys of criminal law administration in
the various states and many improvements in criminal codes have been
developed and recommended. If the state of Indiana is to gain the greatest
possible benefit from the proposed codification of its criminal laws, it will
therefore be necessary that ample time and facilities be provided for the
work. Your Committee on Criminal Jurisprudence therefore approves the
proposal for codification, only with the understanding that the necessary time
and facilities are to be made available by the legislature. The committee
recommends that the General Assembly of 1941 provide for a commission
charged with the duty of preparing a criminal code for the state. The proposed
work can not be done by the legislature without the aid of such commission.
It can not be done successfully by bar association committees or by other
groups of public spirited citizens. Even if such voluntary groups could do
all the work properly on such a volunteer basis, the personal self-sacrifice
required of the individuals doing the work would be greater than the state
could honestly and fairly require and accept. The Codification Commission
as proposed might be made up of several experienced judges and lawyers of
the state, acting as a consulting board to assist one or two full-time competent
workers. The whole project depends for its success primarily upon enlisting
the services of a competent director and one or more assistants. These workers
should be experienced in criminal law administration and legislation, familiar
with past and present provisions and principles of the criminal law, personally devoted to the work and selected without regard to politics or any
consideration other than ability to give the people of the state a good criminal
code. Neglect in the past to secure such services has cost the state and its
citizens incalculable losses in money and other irreparable injuries. Careful
investment now in such services is certain to return rich dividends to the
people of the state. New York State, in the creation and operation of its
Law Revision Commission, has provided a useful example for Indiana to
consider.
The American Bar Association, through its Section of Criminal Law,
would be of great assistance in the enterprise of providing Indiana with an
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adequate criminal code because the Association is now preparing a comprehensive, model plan which will cover each step and detail of criminal law
administration. This plan will incorporate the best thought of the American
bench and bar and the best practice of each of the American states and of the
federal government in criminal law administration. The plan will be available
for use before the General Assembly meets in 1943.
It would seem that if the General Assembly of 194-1 provides for the
Codification Commission, the work of the commission might be directed to
submission of its work to the General Assembly of 1943. In the meantime,
emergency situations like the present sentencing law difficulties may require
emergency relief by action of the General Assembly of 1941.
The second subject which your committee believes to be of such importance
that it requires your attention at this time is the Indiana Magistrates Act.
You have just heard Chief Justice Shake of the Indiana Supreme Court
very forcefully and effectively refer to the necessity for correcting the present
Indiana justice of the peace system. You have also heard President Feightner's
tribute to the present small claims courts in Maryland. You are of course
interested in securing for Indiana the improvements to which Judge Shake
and President Feightner refer. It is the belief of members of your committee
that the Indiana Magistrates Court Act offers the opportunity to secure those
benefits for the people of Indiana. In discussing the subject at this time,
however, your committee omits any discussion of the constitutionality of the
magistrates act because it is informed that this issue has been raised by
litigants in the Supreme Court and that the case is now pending for decision.
The point at issue is said to be the constitutionality of that section of the
act which provides that judges of circuit courts shall have the power to select
the magistrates. If the Supreme Court should declare the act to be constitutional, your committee wishes to recommend that you support the application of the act, in counties where it is needed, for reasons which will now
be stated.
The Magistrates Court Act is one part of the work of the Indiana Traffic
Safety Council, and specifically of the Council's Committee on Recodification.
President Hill of the State Bar Association was a member of this committee.
Your present speaker and chairman of the Committee on Criminal Jurisprudence was the chairman of the Recodification Committee and as such
drafted the Magistrates Court Act. The act was drafted in conference with
leaders of the Indiana bar such as Judge Louis B. Ewbank and President Hill
of the State Bar Association, and with many circuit court judges and Indiana
lawyers.
At the annual meeting of the Indiana State Bar Association last August
your Committee on Criminal Jurisprudence, through its chairman, Judge A. J.
Stevenson, endorsed the Indiana Magistrates Act in these words:
"'The public should have confidence in the fairness of the arresting officer
and the impartial disinterestedness of the judge upon the bench (in the minor
court). They are entitled to courts which are characterized by dignity in
court room surroundings, in the conduct of officers, and in the scope of judicial
power.' It is believed that this Magistrates Court 'will provide such a program.
The members of the bench and bar in the State of Indiana are accordingly
urged to study carefully the provisions of this act to the end that these courts
may be promptly put into operation in the counties where they are needed."
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The Indiana Magistrates Act has been endorsed also by Bruce Smith,
author of the book Rural Crime Control, who has made a nation-wide study
of the justice of the peace problem. Mr. Smith says,
"I have read with mounting enthusiasm the Magistrates Court Act recently
enacted in Indiana. This act represents by far the most promising approach
to the problem presented by the inferior courts in rural areas that has thus
far been enacted in the law. The rather timid measures employed in New
York and Virginia, though successful to the extent of their limited application,
are of minor importance when compared with Indiana legislation."
Mr. Herbert Harley, editor of the Journal of the American Judicature
Society, who received the 1938 medal of the American Bar Association for
outstanding services to American law administration, says of the Indiana Act,
"It is certainly very important to encourage adoption of the Magistrates
Act (by the circuit court judges) as speedily as possible. I hope that local
bar associations will give it proper support."
Your chairman has just been advised that Mr. Harley has recently stated
that the justice of the peace problem no longer exists, because it has been
solved by the Indiana act, and by similar provisions of the Virginia act.
A Chicago lawyer, Mr. Mitchell Dawson, in an article published in the
Readers Digest for July 1939, gives distinctive recognition to the act in these
words:
"The (justice of the peace) system has been denounced again and again
by bar associations, the American Judicature Society and commissions on
criminal justice. Two states (Indiana and Virginia) have lately taken steps
.
to set up better courts. . . . They indicate the general trend. .
Until the trend really takes hold . . . countless Americans are at the
mercy of an outmoded court system."
"Americans at the mercy of an outmoded court system" in some (not all)
Indiana counties are reported to be: (1) Farmers and citizens of smaller
towns, who do not have good municipal or city courts such as Indianapolis
has. (2) Motorists, especially those from other counties and states. (3) Capable and honest Justices of the Peace Officers, who are unfairly accused of
splitting fees. (4) Small or poor claimants or defendants without means to
employ counsel, and without the protection of a law-trained magistrate on
the bench.
The successful establishment and operation of the act in Benton County,
Indiana, is described in the Benton County Tribune for December 8, 1939.
The Tribune says,
"Some counties in the state are thinking seriously of improving their lower
court conditions, Benton County having been first to do so by establishing a
magistrate's court. After its 4 months of operation it has been found to
be self supporting"-I repeat this sentence---"it has been found to be self
supporting and meets the approval of the public and is by far superior to the
old system of the Justice of the Peace. Officials of Benton County have been
confronted with this question: 'How is your magistrate's court working out?'
Information is available regarding expenses, operation of court, and public
relation toward same. Other officials who have asked for this information
are very strongly considering establishing magistrate's court, and are referring
to Benton County magistrate's court as the better example of lower court."
A capable and efficient justice of the peace in Benton County was appointed
by the judge of the circuit court to be one of the two magistrates. There are
no doubt other capable justices of the peace in other counties who should
likewise receive favorable consideration in the making of appointments to
the magistrates bench.
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The Indiana Magistrates Act may be extended or improved by amendments. Two amendments are to be considered. In the first place, the act
should probably be amended to provide for the payment into city treasuries
of the fees from magistrates courts in such cities, instead of such fees being
paid into the county treasuries as the act now provides. A second amendment
would be to extend the jurisdiction of the magistrates court to civil cases,
and especially to small claims. To the importance of such judicial service
President Feightner and Judge Shake have referred. The act was drawn
with the plan of extending it to cover such cases after the judges of Indiana
circuit courts had begun to appoint good magistrates.
It seems clear that the General Assembly will be willing to extend the
jurisdiction of the magistrates as soon as it becomes apparent that the
judges of the circuit courts are appointing magistrates who are qualified to
exercise such extended jurisdiction.
In any county where you think that a magistrates court is needed your
committee will, upon your request (which will be kept anonymous if you so
desire), assist in enlisting public sentiment for setting the magistrates court
in operation. The only interest of your committee, of course, is in promoting
the efficient and equal administration of justice. Minor courts, as preceding
speakers have indicated, are the most neglected part of the whole system of
judicial administration. The result is that disrespect for law is encouraged
among those individuals in our population in whom respect for law is most
needed, such as the children and the young people of the community, the
reckless automobile driver and the potential or beginning criminal. The
respectable motorist from other states, moreover, who has at times been
victimized by Indiana fee-system speed-trap justice should receive the consideration and protection of the citizens of this state. For more than three
generations, lawyers, judges and other citizens of Indiana have complained
about the inadequacies, the absurdities, the unfairness and the unconstitutionality of fee-system justice. Your Committee on Criminal Jurisprudence
believes that the Indiana Magistrates Court Act offers you the opportunity
to correct this situation and to end these century-old complaints and criticisms.
Because of the entirely justified demands of the people of the state, the situation
eventually will have to be and will be corrected. Should not the lawyers and
judges of Indiana take the leadership now in making this long overdue improvement in the administration of justice?
Your committee presents no formal recommendations or resolutions requiring
action by the Association. On behalf of the committee, therefore, the chairman's motion is that the report be received and filed.

A motion to adopt the report carried:
Report of Committee on American Citizenship
Mr. Oscar A. Algren made the following report:
At the last Mid-Winter and at the last Annual Meeting of this Association,
your Committee reported on its American Citizenship Essay Contest sponsored
during that year by your Committee among Indiana public and parochial high
schools. And at the last meeting, your Committee, after many conferences
making an arrangement possible, recommended uniting its efforts with the
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oratorical contest sponsored by the Americanism Commission of the Indiana
Department of the American Legion. That recommendation was adopted by
your Board of Managers following the last Annual Meeting and President
Feightner appointed Harry Schultz of Lafayette and Judge Frank B. Russell
of Tipton, members of this Association, to work together with the said Indiana
Department of the American Legion and the Indiana Department of Public
Instruction in sponsoring such oratorical contest. This contest is now under
way, and every member of this Association should give it endorsement and
encouragement.
Your Committee will cooperate with Messrs. Schultz and
Russell for the success of this Association's responsibilities in connection with
the contest.
Your Committee advises that J. A. Van Osdol, of Anderson, a former
President of this Association, has published a masterful volume entitled, "The
Philosophy of American Democracy." He designed it as an aid to all those
interested in just what the title implies, but more particularly as an aid to the
boys and girls taking part in the educational program initiated by your Committee.
Your Committee believes that an imperative duty has long been neglected
in the recognition of our own youth, boys and girls born in this country, and
who are about to exercise the greatest privilege and the most profound
obligation Democracy has to offer-the right to vote. European countries
have recognized the importance of training youth to the thinking they desire.
We, also, should expose our boys and girls with the glory of America and
impress upon them their responsibilities as citizens. As part of such a
program it has been suggested that a day be set apart in each year and that
it be designated as "Citizenship Day," and that in each county of the State
all the young people who have become of age, or will become of age, during
that year be assembled for the purpose of taking a solemn and an impressive
oath of loyalty and allegiance, administered by some eminent jurist who would
conclude with an appropriate address for the occasion. The observance of a
Citizenship Day is gaining favor and has been successfully sponsored in Wisconsin and locally in a few places in Indiana. It is a definite objective of
the Indiana Federation of Women's Clubs.
And your Committee will, unless otherwise directed by the Association,
make effort to cooperate with all organizations emphasizing this movement.

The report was adopted.
Report of Committee on Integrated Bar

Mr. Henry M. Dowling read the following report:
A brief history of the efforts of this organization to consolidate the
bar of the state is as follows:
In 1931, a bar bill was introduced in the legislature but failed to pass.
At the mid-winter meeting of this Association in 1932, an Integrated Bar
bill in the detailed form enacted in California, and whose successful workings
have been so ably presented to you today by the President of the American
Bar Association, was proposed to the Association for its approval. It was
vigorously defended and as vigorously criticised and ridiculed, and finally
referred back to the committee for further consideration.
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In July, 1932, the bill was again presented, and approved in principle
by a practically unanimous vote; and referred to the committee for minor
changes only.
In December, 1932, the bill was again discussed and made the butt of
ridicule by a few; but the prior approval of the measure by the Association,
stood unchanged.
At the 1933 session of the legislature the bill was introduced in both
Houses, favorably reported out of committee by unanimous votes, and
defeated on the floor of the House.
In July, 1934, the subject again came before the State Association, and a
recommendation was made and carried that instead of the elaborate bill on
the pattern of California, a brief enactment similar to that of Kentucky be
introduced in the Legislature of 1935.
At the bar meeting of December, 1934, a short bill was reported, to be
submitted at the coming session of the General Assembly.
In 1935, the Governor, in his message, advocated the passage of such a
bill. It was not passed.
In 1936, the Association authorized one of its committees to apply to the
Supreme Court of Indiana by petition, for integration of the bar by court
rule. In March, 1936, such petition was filed. The Court declined to entertain
jurisdiction.
At the meeting of the State Bar Association in September, 1938, integration
by legislative enactment was again approved by this body.
In January, 1939, a short form of bill was presented to the Association and
approved. The Association agreed to actively sponsor the bill.
At the 1939 session of the legislature the bill was introduced in the House
only, reported favorably by its judiciary committee and defeated on the floor.
In the lower house there were 23 lawyers, 27 business men, 27 farmers and
23 members of other callings.
Your committee is convinced, from a careful consideration of the history
of this movement in the State Bar Association, in the several legislative
sessions, among lawyers outside of the Association, and among laymen, that
the opposition which has now persisted for nearly ten years is largely the
result of a lack of information as to the nature, and a serious misapprehension
as to the scope and purposes of bar consolidation. It is the view of many
who are uninformed, that it is a species of offensive coercion, and that its
primary object is to effect wholesale disbarments. The disciplinary features
are exaggerated so as to obscure the multitude of other equally desirable
purposes which integration can accomplish, as demonstrated in the twentyfour jurisdictions where it now prevails in this country.
To the end, therefore, that this Association continue vigorously to pursue
its consistent policy adopted by it in 1932, 1934, 1936, 1938, and 1939, your
committee recommends:
1. That it be authorized and directed, subject to the approval of the
Board of Managers, to cooperate with other organizations and committees of
lawyers, not connected with this Association but which are seeking to inform
the public correctly in regard to integration.
2. That your committee be authorized and directed to solicit the assistance
of the Young Lawyers' Section of this Association in carrying on this campaign
of education between now and the coming session of the legislature.
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3. That your committee be instructed to devise ways and means, subject
to the approval of the Board of Managers, to disseminate literature in favor of
integration, among professional and lay groups, including local bar associations, and to utilize the press, so far as practicable, to bring correct information
on the subject to the public at large.
4. That your committee be authorized and directed, subject to the approval
of the Board of Managers, to furnish literature to each member of the General
Assembly of 1941 as soon after the election as possible.
5. That your committee be directed to furnish to the editor of the Indiana
Law Journal, for each issue between now and the meeting of the next
General Assembly, subject to the editor's approval, recent information on the
Integrated Bar of other states, calculated to attract the attention of lawyers
and to enlist their assistance.
6. That your committee be directed to make timely preparation, in
cooperation with the committee on legislation, to assist in again introducing
in the General Assembly of 1941, an adequate bill for the integration of the bar.

The motion to adopt the report carried.

Report of the Committee on Full Time Secretary
Mr. William H. Hill of Vincennes made the committee's report.
The Committee has no detailed report and no recommendations to make
at this time, except that the Committee be continued for report at the annual
meeting.
I might say, however, that the Committee is a special committee authorized
at the annual meeting last year and was to work in conjunction with a like
committee of the Indianapolis Bar Association in making a survey and study
as to the advisability of establishing a full time Secretary-Executive Secretary
-for the Indiana State Bar Association and the Indianapolis Bar Association.
We have had two meetings of that committee-or, rather, of the two committees. There is complete harmony in both committees and a unanimous
judgment that it is very important-and I might say, very important especially
as to the State Bar Association-that we do have a full time Executive Secretary. The matter of working out the details is more difficult.
The Committee is ready to recommend a full time Executive Secretary,
providing we can find the financial means of establishing it.
We now have in hand some work that is going on that we think will
produce a situation which by the next annual meeting, they can then recommend to this Association the adoption, or rather, the putting into effect of a
full time Executive Secretary.
I might say, in conclusion, that as long as we have a voluntary bar association, it is more important than ever that we have a full time Executive
Secretary. It is my own judgment and the judgment of the other members
of the committee that the membership of a voluntary association could be
materially increased and the full time executive secretary could render a
service to the lawyers of the state that it is impossible to render at the
present time. The net result would be that the lawyers of the state would
find the services rendered by the State Bar Association of such a character
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they would want to be not only members, but active participants in the activities
of the Association.
I believe, personally, that the State Bar of Indiana has never done anything
that has appealed to the public-that has given greater service-than the
establishment of a legal institute; and I certainly feel that the full time
executive secretary would add to our prestige as long as it is a voluntary
association.

The motion to adopt the report carried.
Report of Young Lawyers Section
Mr. Philip E. Byron, Jr., made the following report.
At the last mid-winter meeting of this Association, Article XII-B of the
By-Laws was amended to provide for the creation of a Section of the Association to be known as the "Young Lawyers Section." Pursuant to the provisions
of that amendment, the Young Lawyers Section was officially organized by the
adoption of Regulations and By-Laws and the election of a chairman and an
executive council at the annual meeting in August of last year.
The organization of this Section is quite similar to that of the Junior Bar
Conference of the American Association with the management and control
of the Section vested in an executive council composed of a member from
each Congressional District of the state. The members of the present executive
council elected at the organization meeting last August are, as follows:
Hammond
First District, Charles G. Bomberger ...........................................................
Logansport
Second District, Lynn O'Neill ........................................................................
Third District, Joseph Roper .................................. ...................................... South Bend
Fort Wayne
Fourth District, William E. Berger ............................................................
K okom o
Fifth District, John E. Fell ....................................................................................
Covington
Sixth District, Luke W hite ................................................................................
Vincennes
Seventh District, Gilbert Shake ........................................................................
Evansville
Eighth District, W. L. Craig ......................
Lawrenceburg
Ninth District, R. K. Ewan ........................................................................
Shelbyville
Tenth District, Fred Cramer ..........................................................................
Anderson
Eleventh District, Jack B. Campbell ................................................................
Indianapolis
Twelfth District, Sam Lesh ........................................................................
An application for affiliation with the Junior Bar Conference of the
American Bar Association was presented to that organization and unanimously
approved by its Executive Council. Our Section is now an affiliate unit of the
Junior Bar Conference.
The Section has continued, as a part of its permanent program, the
practice of entertaining the newly admitted members of the bar by sponsoring
luncheon meetings in their honor following their admissions. Two such
luncheon meetings have been held since the annual meeting, both of which
were attended by the Judges of the Supreme and Appellate Courts, the members
of the Board of Law Examiners and the officers of the Association. At the
first of the two luncheons, our guests had the pleasure of hearing Judge Shake,
President Feightner and Henry M. Dowling. The speakers at the second
meeting were Judge Fansler, Judge Stevenson and Judge O'Byrne.
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Organization of the Section by appointment of a county chairman for each
county in the state is about completed, and the Section is prepared and
willing to accomplish the objectives set forth in the last paragraph of the
amendment to Article XII-B by the performance of ". . . such other functions, duties and projects as the President or Board of Managers of this
Association shall direct."

Motion to adopt the report carried.

Report of Committee to Obtain American Bar Association Meeting

in 1941
Mr. Harry P. Schultz reported for this special committee.
At a meeting of the Board of Managers of this Association on August 26,
1939, Mr. Willis Hickam and Mr. Harry P. Schultz were appointed as members
of a committee to work with a committee of the Indianapolis Bar Association
to hold its 1941 meeting in Indianapolis.
Shortly afterward this committee met with the Indianapolis Bar Association
committee composed of Mr. Alan Boyd, Mr. John K. Ruckelshaus and Mr.
Joe Rand Beckett, and with officials of the Indianapolis Convention & Publicity
Bureau. It was decided at this meeting to form a joint committee and after
formation of this committee officers of the American Bar Association were
contacted.
Sufficient encouragement received from them to warrant the belief that this
city will receive favorable consideration if a formal invitation to meet here
is extended. These officers have promised to come here within the near future
for an inspection of our hotel and meeting facilities.
It is also the belief of the committee that the necessary finances for entertainment of the convention can be raised by voluntary contributions from
Indiana lawyers.
In its consideration of this plan to bring
Indiana for the first time in its history, the
cooperation of the Indianapolis Convention
Bureau's files and facilities have been placed

the American Bar Association to
committee has had the complete
and Publicity Bureau and the
at the disposal of the committee.

It is the recommendation of this joint committee that this Association,
together with the Indianapolis Bar Association, extend to the American Bar
Association a formal invitation to hold its 1941 meeting in Indianapolis, and
that each Association join in the approval of this joint committee and appoint
personnel thereto.

The report was adopted.
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COMMENTS ON ABOVE MAP*
The map shows 23 states, with Porto Rico, have integrated bars.
In fourteen others, the State Bar Associations have endorsed the movement and are taking steps, more or less actively, looking to its establishment.
The larger centers, Illinois, Pennsylvania, and New York, with the
extreme northeastern portion of the country, are not committed to the
idea. However, each of these faces peculiar local situations. In
Illinois, a few years ago, all down-state bar district officers adopted a
plan of partial integration, such as has successfully operated in Missouri;
but the Chicago area vigorously opposed it, and it failed.
In Pennsylvania, the State Bar Association sought to effect much the
same objects as those attained by integration, through mass Membership
in local organizations. The case in Pennsylvania is complicated by a
peculiar practice by which a lawyer is not allowed to practice in any
* The above map was first printed in the Journal of the American Judicature
Society and is here reproduced with permission.-Ed.
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county where he has not made application, except in the reviewing
courts. Local lawyers thus avoid competition with those having
clients whose litigation is in more than one county. Opponents of
integration, without reasonable basis, seize on this usage to create fear
and prejudice among lawyers of the less populous districts.
In New York state, bar integration was endorsed by the State Bar
Association more than 12 years ago, and a bill introduced in the
legislature on the last day of the session. The movement led to district
federations of county bar associations, which practically covered the
state, and became integral parts of the State Association, which was
also able to function in concerted action with the leading associations
of New York City. This was a faint imitation of an integrated bar.
In the far eastern states, the bars are relatively small and compact,
with high standards for admission. They have not felt the urgent
need for integration as have other sections of the country. But even
Massachusetts is beginning to take an interest. At the instance of the
State Bar Association, a few years ago, a bill for a joint resolution of
the legislature was introduced, requesting the Supreme Court to
integrate the bar by rule.
Indiana appears upon the foregoing map as one of the fourteen
states whose State Bar Associations unequivocally endorse integration.

DEATHS
Mrs. Eliza Spruhan Painter, age 79, Crawfordsville, died February 7,
1940. Frank C. Groninger, age 72, Indianapolis, died February 5, 1940.
Charles P. Benedict, age 70, Indianapolis, died March, 1940. Harney
F. Semones, age 44, Danville, died March 5, 1940.

